Core Body of Knowledge for the
Generalist OHS Professional

Safety Institute
of Australia Ltd

Australian OHS Education
‘ Accreditation Board




Copyright notice and licence terms

First published in 2012 by the Safety Institutedofktralia Ltd, Tullamarine, Victoria, Australia.

Bibliography.
ISBN 978-0-9808743-1-0

This work is copyright and has been published leyShfety Institute of Australia Lt&(A). Except as may
be expressly provided by law and subject to thalitmms prescribed in the Copyright Act 1968
(Commonwealth of Australia), or as expressly paedibelow, no part of the work may in any form gr b
any means (electronic, mechanical, microcopyingitaliscanning, photocopying, recording or otheeyise
reproduced, stored in a retrieval system or tratisthivithout prior written permission of the SIA.

You are free to reproduce the material for reaslenpdérsonal, or in-house, non-commercial use fer th
purposes of workplace health and safety as longasttribute the work using the citation guide$ifeelow
and do not charge fees directly or indirectly fee wf the material. You must not change any paitti@fvork
or remove any part of this copyright notice, licenerms and disclaimer below.

A further licence will be required and may be geahby the SIA for use of the materials if you wish
reproduce multiple copies of the work or any péit o
charge others directly or indirectly for accesthim materials
include all or part of the materials in advertisofga product or services, or in a product for sale
modify the materials in any form, or
publish the materials.

Enquiries regarding the licenoe further use of the works are welcome and shbeldddressed to:
Registrar, Australian OHS Education AccreditatioraBl
Safety Institute of Australia Ltd, PO Box 2078, @dtone Park, Victoria, Australia, 3043
registrar@ohseducationaccreditation.org.au

Citation of the whold@ody of Knowledgshould be as:
Safety Institute of Australia. (2012)he Core Body of Knowledge for Generalist OHS
ProfessionalsTullamarine, VIC. Safety Institute of Australia.

Citation of this chapter should be:
Foster, N. et al., (2014).Principles of OHS LawsShifety Institute of Australid;he CoreBody of
Knowledge for Generalist OHS Professiondlsllamarine, VIC. Safety Institute of Australia.

Disclaimer

This material is supplied on the terms and undeditey that the Safety Institute of Australia Ltddaheir
respective employees, officers and agents, theredit chapter authors and peer reviewers shalbbeot
responsible or liable for any loss, damage, petsopay or death suffered by any person, howsoearsed
and whether or not due to negligence, arising ftioenuse of or reliance of any information, datadvice
provided or referred to in this publication. Befoedying on the material, users should carefullyjkentheir
own assessment as to its accuracy, currency, ctenples and relevance for their purposes, and should
obtain any appropriate professional advice relet@tteir particular circumstances.

OHS Body of Knowledge
Principles of OHS Law October, 2014



Acknowledgements

Safe Work Australia

This chapter of the OHS Body of Knowledge for Gafist OHS Professionals was
developed with funding support from Safe Work Aabdr.

The chapter supports the capability action araaefustralian Work Health and Safety
Strategy 2012-2022, specifically the strategic onte that “those providing work health
and safety education, training and advice will happropriate capabilities”. Thus the
chapter contributes to the vision of “healthy, safie productive working lives”.

Topic Specific Technical Panel and authors

The members of the Topic Specific Technical Pandlthe authors were selected on the
basis of their demonstrated, specialist experaael members and authors were not
remunerated; they provided input and wrote the whrags part of their contributions to the
OHS profession and to workplace health and safety.

‘ Australian OHS Education

Accreditation Board

As ‘custodian’ of the OHS Body of Knowledge the fraian OHS Education
Accreditation Board project managed the developroéttie chapter.

Safety Institute
of Australia Ltd

The Safety Institute of Australia supports the angaevelopment and dissemination of
the OHS Body of Knowledge through the Australian®Education Accreditation Board
which is auspiced by the Safety Institute of Ausira

OHS Body of Knowledge
Principles of OHS Law October, 2014



Synopsis of the OHS Body Of Knowledge

Background

A defined body of knowledge is required as a bfmsiprofessional certification and for
accreditation of education programs giving entrg frofession. The lack of such a body
of knowledge for OHS professionals was identifiedaviews of OHS legislation and
OHS education in Australia. After a 2009 scopinglgt WorkSafe Victoria provided
funding to support a national project to develod anplement a core body of knowledge
for generalist OHS professionals in Australia.

Development

The process of developing and structuring the roaimtent of this document was managed
by a Technical Panel with representation from \fieto universities that teach OHS and
from the Safety Institute of Australia, which igthain professional body for generalist
OHS professionals in Australia. The Panel develapeahitial conceptual framework
which was then amended in accord with feedbackweddrom OHS tertiary-level
educators throughout Australia and the wider OHS8gsision. Specialist authors were
invited to contribute chapters, which were thenjactied to peer review and editing. It is
anticipated that the resultant OHS Body of Knowkedgll in future be regularly amended
and updated as people use it and as the evideseeskpands.

Conceptual structure

The OHS Body of Knowledge takes a ‘conceptual’ apph. As concepts are abstract, the
OHS professional needs to organise the concemsiffamework in order to solve a
problem. The overall framework used to structuee@HS Body of Knowledge is that:

Work impacts on theafety andhealth of humans who work inrganisations Organisations are
influenced by theocio-political context Organisations may be consideresyatemwhich may
containhazardswhich must be under control to minimigsk. This can be achieved by
understandingnodels causatiorfor safety and for health which will result in ingwement in the
safety and health of people at work. The OHS prifeml applieprofessional practiceto
influence the organisation to being about this iorpment.
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This can be represented as:
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Audience

The OHS Body of Knowledge provides a basis for editation of OHS professional
education programs and certification of individ@iS professionals. It provides guidance
for OHS educators in course development, and fos @kHbfessionals and professional
bodies in developing continuing professional depeient activities. Also, OHS

regulators, employers and recruiters may find éfwisfor benchmarking OHS professional
practice.

Application

Importantly, the OHS Body of Knowledge is neithgegtbook nor a curriculum; rather it
describes the key concepts, core theories anegdedatidence that should be shared by
Australian generalist OHS professionals. This krealgke will be gained through a
combination of education and experience.

Accessing and using the OHS Body of Knowledge foegeralist OHS professionals

The OHS Body of Knowledge is published electroycdtach chapter can be downloaded
separately. However users are advised to readthmuction, which provides background
to the information in individual chapters. They glibalso note the copyright requirements
and the disclaimer before using or acting on tli@mation.
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Core Body of Knowledge for the Generalist OHS Profgsional

Principles of Work Health and Safety Law

Abstract

This chapter reviews the basic principles undegyuarrent Australian work health and
safety (WHS) legislation. It is essential for thheyasion of OHS advice and OHS decision
making in organisations to be underpinned by aretstdnding of these principles. It is
equally important that OHS professionals are abidéntify when it is appropriate to seek
professional legal advice. After outlining the brstal context for the current legislative
framework, this chapter reviews core concepts ohaoly the sources of OHS law and
provisions of the model Work Health and Safety Aictocuses on duty of care, the
qualifiers to this duty, an officer’s duty to exese due diligence, and enforcement
mechanisms available to regulators. The chaptesladas with implications for OHS
practice.

Keywords
statutory law, common law, duty of care, reasonabfcticable, PCBU, enforcement,

inspectors, due diligence, officer

Terminology

Depending on the jurisdiction and the organisatAumstralian terminology refers to
‘Occupational Health and Safety’ (OHS), ‘OccupasibSafety and Health (OSH) or
‘Work Health and Safety’ (WHS). In line with inteational practice this publication uses
OHS with the exception of specific reference to\Werk Health and Safety (WHS) Act
and related legislation.
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1 Introduction

TheAustralian Work Health and Safety Strategy 20122282visions “healthy, safe and
productive working lives” achieved through “effagisystematic management of risks
result[ing] in improved worker health and safetyl gmoductivity” (SWA, 2012a, p. 5).

While one action area of the strategy is a “respenand effective regulatory framework” (p.
3), the effectiveness of such a framework dependss@ppropriate application by all those
who provide advice on how the spirit as well asdbtail of the law applies in occupational
health and safety (OHS) practice. While legal pssienals working in the OHS area are the
experts in this, it is imperative that a basic ustinding of these principles underpins OHS
advice and OHS decision making in organisations.

This chapter complemen®HS Body of Knowledgehapter -Socio-political Context: OHS
Law and Regulation in Australiaby identifying and discussing the underlying piites of
judicial reasoning and legal theory applying to OHIBe objective is to delineate the
knowledge that generalist OHS professionals redaiceder to appropriately interpret
relevant legislation and engage with the evolviageclaw to identify implications for
practice.

To advise duty holders about the application ofiélie OHS professionals should understand
not just the details of specific provisions, bug ttontext and underlying legal principles.

After a brief historical contextthe chapter addresses the key principles undegri9inS
laws with a focus on relevant elements of the m¥detk Health and Safety Act (SWA,
2011a) andconcludes with a discussion on the implicationrsd6lS practice.

2 Historical context
Australia’s current Work Health and Safety Acts dificult to understand without some
knowledge of how OHS legislation has developediqaarly since the early 1970s.

Initially, Australian OHS legislation was basedtbe nineteenth-century United Kingdom
Factory Acts Early statutes were principally concerned withwlogking hours of children

and young adults, and then women (see, for exarBpg, 2011; Gray, 1987). In 1844, the
Factories Act regulated machinery safety in thetelile industry by establishing strict
liability specification safety standards in stagjtsupplemented by regulations that also were
predominantly specification standardsspecification standardtates the safeguard that has
to be adopted for an employer or factory owneraimgly with the Act. Provisions in the

1844 Factories Act were enforceable by an indep@rstate inspectorate, which could resort

1 See als®HS BoKSocio-Political Context: OHS Law and Regulation ims&alia (section 2.2)
2 SeeOHS BoKGlobal Concept: Work (section 2)
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to prosecution. From the 1860s, regulatory prodectvas extended ad hoc to other industries
(Johnstone, Bluff & Clayton, 2012, pp 43-4).

During the second half of the nineteenth centu/ttie beginning of the twentieth, this UK
model of OHS regulation was adopted by the Austratiolonies and states, initially by
Victoria (in 1873 and 1885) followed by South Awditn (1894), New South Wales and
Queensland (1896), Western Australia (1904) andndag (1910). Until the 1970s, each of
these statutes was amended piecemeal to extemavtondustries and to address safety issues
arising from developments in technology (see, k@maple, Purse, Dawson & Dorrian, 2010).

While this approach to preventive OHS regulatiooamee deeply entrenched in the first half
of the twentieth century, it suffered from signéit defects, which were articulated in the
British Robens Report of 1972, pp 1-13):

Because the regulatory provisions were developdtbadthe statutes provided
uneven coverage across workplaces, with protetimgs mainly on factory-based
physical hazards, particularly dangerous machinagny workplaces received no
coverage.

“[T]Joo much law” was “intrinsically unsatisfactofyresulting in a mass of detailed,
technical, unintelligible and easily outdated rules

Over-reliance on external state regulation hadltesun lack of workplace initiative

and “personal responsibility,” leading to “apathyhe tmost important single reason
for accidents at work” (Nichols & Armstrong (199Movide a compelling critique of
this assertion); and lack of involvement in OHSAmyrkers and unions.

The specification-standard approach ignored the tiet many hazards arise from
the way work is organised.

The fragmentation of administrative jurisdictioreiresulted in a bewilderingly
complex pattern of control.

Other criticisms of the traditional model of OH$uéation focused on its inadequate
consideration of occupational disease, and enfoeo¢problems relating to an under-
resourced inspectorate that relied too heavilydca and persuasion rather than
prosecution to promote compliance, and imposedaamably low maximum penalties for
breaches.

These issues were relevant also to the Australla8 €tatutes in existence at the time of the
Robens Report. Indeed, similar criticisms of thevNBouth Wales and South Australian
legislation were made in tliReport of the Commission of Inquiry into Occupadiddealth

and SafetyWilliams, 1981) and thReportof the Occupational Safety, Health and Welfare
Steering Committe@athews, 1984), respectively
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The Robens Report proposed a modification of théitional preventive regulatory model
based on two principal objectives (Robens, 1972)p

1. To streamline the state’s role in the traditiomgulatory system through the “creation
of a more unified and integrated system” (RobeB321p 12). This involved
bringing together all OHS legislation into an unilarstatute containing broad
general dutiega codification of the common law duty of careyeonng a range of
parties affecting OHS, and seeking to addressealith and safety risks. The general
duties were to be supplemented with regulationscaes of practice. The various
inspectorates were to be united in one body, aspkictors empowered to issue
administrative sanctions — including improvemerd grohibition notices — and to
prosecute for contraventions.

2. To create “a more effectively self-requlating syst€Robens, 1972, p 12). In the
Robens visionself-regulationinvolved systematic management approaches to
eliminate or at least reduce work-related risks, atdhe workplace level, workers
and management working together to implement amquldwe upon the OHS
standards set by the state. Employers were to dawy to consult employees —
represented by health and safety representativeR¢H- on OHS matters. The
Robens model envisaged greater cooperation betiiegddHS inspectorate and
workers and their representatives (Robens, 19%8).p

The Robens model and its implementation in the #&lbth and Safety at Work etc. Act
1974 strongly influenced the Australian OHS statw@eacted from the late 1970s through to
the early 1990s. However, many of the Australiatusés during this period went beyond the
Robens model, particularly in giving enforcementvpos (provisional improvement notices
and the right to direct that dangerous work cetse)SRs, providing inspectorates with the
power to issue infringement notices and, in the cdsNew South Wales, vesting trade union
secretaries with the power to launch prosecutibran the late 1980s, the regulations and
codes of practice established by the Australian Gtdfutes increasingly adopted process
standards, that is, standards setting out a sefreps (usually a risk-management process)
to address specific hazards.

From 2000 to 2008 many of the Australian statutesed further away from the Robens
model by, for example: recasting the employer'sdiitcare to employees and others as a
duty on aperson conducting a business or undertaKipG@BU) to workers and others
(Queensland); introducing enforceable undertakargbnon-pecuniary court sanctions; and
imposing higher maximum penalties where statutontm@ventions involve elements of
mens reg‘guilty mind’) and/or resulted in fatality. Sugtrisdiction-specific innovations and
variations led to different rules applying in diéat states and territories. This created
additional compliance costs for employers operatingore than one jurisdiction and
different and potentially inequitable treatment¥arkers depending on the jurisdiction in
which they worked. Subsequent calls for nationafuaisation of OHS laws led to the
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development of the model Work Health and Safety(®tS Act) (SWA, 2011a) and the
Work Health and Safety Regulations (WHS Reguladi¢88VA, 2014)

The model WHS Act is largely based on the recomragons of theNational Review into
Model Occupational Health and Safety La{@sewart-Crompton, Mayman & Sherriff, 2008,
2009; see also SWA, 2012b). The review panel mesntregaged in broad-based
consultation and research and, in accordance haiin terms of reference, made
recommendations on “the optimal structure and curdea model OHS Act that is capable
of being adopted in all jurisdictions” (Stewart-@rpton et al., 2008, p. iii). The Workplace
Relations Ministers Council (WRMC, 2009) acceptentrenthan 90% of the panel’s
recommendations (some with comment or limitatioB€velopment of the WHS Act and
Regulations was administered by Safe Work Austrétia drafts were subject to tripartite
consultation and public comment, and the modelwed endorsed by the WRMC. All
jurisdictions except Victoria and Western Austrgaathe time of writing) have adopted the
model WHS Act and Regulations, with some local rficdiions. The current Victorian
legislation has significant similarities to the imamised Act; for a comparison of provisions,
see AIG (2011).

The national review panel reports (Stewart-Crommbal., 2008, 2009) are useful guides to
understanding the structure of the WHS Act (20@0,497-410) and key elements, such as
the definition ofreasonably practicabl€2008, p. 44) andue diligenceequired of an officer
(2009, pp. 61-62).

3 Understanding the core concepts

3.1 Sources of law

Under the Australian legal systetaw may be defined as “rules of behaviour to which our
society attaches some sort of sanction througleabes” (Foster, 2012, para 1.2). In general,
these rules are binding on all members of sociétg. law imposes obligations, which if not
met may trigger some sort of sanction or punishméftere do these legal rules come from?
In Australia today there are two binding sourcekof — legislation and the common law.

Legislationis a specifically enunciated rule that is eitiBrdirectly enacted by a parliament
(as an Act of Parliament) or (2) formulated in ademce with the principles falelegated
legislationapproved by parliament and, typically, approvedhgyconstitutional head of state
for the jurisdiction concerned (the governor or gloe@ernor-general, on the advice of a
minister of state). Delegated legislation will nadig take the form ofegulations The

model WHS Act (SWA, 2011a), which is in force in shqurisdictions in Australia, is an
example of the first category, being approved Ispeetive State or Federal Parliaments. The
WHS Regulations (SWA, 2014) are an example of do@sd, being delegated legislation

3 See als®HS BoKSocio-Political Context: OHS Law and Regulation ins&alia, section 7.
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drafted by public servants and formally approvedhgyexecutive authority. Importantly,
delegated legislation can be formulated only féits within the ‘regulation-making’ power
contained in the authorising Act of Parliamenit foes outside that area, it may be held to
be invalid. For an example related to OHS law,theadecision ifHouse v Forestry
Tasmania & Attorney-General for Tasmaifi®95), where health and safety regulations
were struck down as invalid because they went betyloa scope of the power given by the
main Act passed by Parliament.

The model WHS Act has provision foodes of practicéo be approved by ministers (WHS
Act, s 274, SWA, 2011a; Comcare, 2014). In contiasihe Act and regulations, these codes
are not of themselves legally binding. Section @7the model WHS Act provides that they
may be used as evidence of compliance or non-canmgsiwith the formal legislation; while
a court may conclude that appropriate safety measuere taken, in most cases code
compliance will be a strong indication that whasweasonably practicablevas done.

In contrast to legislatiogommon laworiginates in court decisions, some made many
hundreds of years ago. Common law tends to deghkgually as courts respond to societal
change; the authority of any individual judge t@awebe the pre-existing law is limited. Courts
are hierarchical, with lower courts obliged to éoll previous decisions of courts higher in the
hierarchy. The exception is the High Court of Aab#, the nation’s ultimate court of appeal,
which, in unusual cases, may depart from its previtecisions. Decisions of the High Court
are binding on all other Australian courts.

While legislation and common law are two logicaBparate sources of law, they interact in
important ways. As a general principle, legislatmay change the principles of common
law. However, in a legal system governed by a amittational constitution (as in Australia),
parliamentary power may be constrained by congiitat limits and if a court rules that
Parliament has exceeded its powers then legislateybe struck down as invalid. In
addition, legislation is not self-executing; folegislative rule to have effect, a court will
need to decide that the rule has been breachedeGoently, courts have an important
ongoing role in interpreting the meaning of stadudad regulations.

In determining what a provision of legislation meacourts are guided and constrained by
principles developed both as part of the commondad under specific legislation (see, for
example, Foster, 2012, paras 2.38-2.79; Pearceddé€® 2011). The most important
principles are that the intention of Parliamerbi®e found primarily in the words actually
used in the provision, and that the courts shoedtk $0 adopt an interpretation that would
best achieve the purpose or object of the releegntlation (see, for example, Acts
Interpretation Act 1901 (Cth), s 15AA). In resolgiambiguity, one is allowed to take into
account comments in law reform documents thatdetie legislation in question (see Foster,
2012, paras 2.76-2.79). This means that in intérg¢he WHS Act, for example, the courts
may be able to take into account comments irNiigonal Review into Model Occupational
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Health and Safety Law(Stewart-Crompton et al., 2008, 2009) that lethtoenactment of
the harmonised legislation.

The distinction between ‘criminal’ and ‘civil’ lawg another important one for OHS
professionals to keep in mind. In general terméigabons classified asriminal are those
that society has an interest in enforcing, thattsere contravening behaviour is seen as a
threat to society in general. They are usually ex@0 at the instigation of a public official
such as the Director of Public Prosecutions oQHS law cases, by a WHS regulator or an
inspector authorised by a regulator to do so. @Goetitions of these obligations are punished
either by a term of imprisonment or some sort ¢ fpaid to the relevant government body.
In contrastgivil obligations are those owed by citizens to eachrotheivil law suit (such as
an action for damages, breach of contract or wstkempensation) is initiated by the
individual who has been harmed and any resultamiagas or compensation payment is
made to that individual.

OHS professionals should understand the differbeteeen criminal and civil legal action.
In the area of OHS law, particular injuries or eskay lead to two separate actions. For
example, an injury in the workplace may lead tavd action for compensation for harm, the
result of which may be an award of money to theregg worker, and, in completely separate
court proceedings, to a criminal prosecution cobelliby an inspector (or the regulator
itself) and a penalty imposed on the responsibig/p&ivil law plays an indirect role in
improving safety in the workplace through the oaligns it imposes on employers and
others to take reasonable care for the safety okevs, and through the impact of damages
awards that may result when these obligations er&ched (see Foster, 2012, part 2, chapters
3-6, 11). Criminal law addresses the issue moextlyr by seeking to prevent accidents
happening through penalising the creation of risksafety.

Australia has a legal system governed by a writtarstitution that sets upfaderation not a
‘unitary’ system (as in, for example, New Zealari@gislative power is divided between the
various states and territories on the one handftn@ommonwealth on the other. In broad
terms, the Commonwealth Parliament has a set efudgr enumerated legislative heads of
power (mostly under s 51 of the Constitution), #melstates enjoy ‘general’ law-making
power over nearly all topics. The territories, whaistablished under authority of federal
legislation, vary in this context; some (Austral@apital Territory, Northern Territory and
Norfolk Island) are ‘self-governing’ and in genenady make laws on any topic not explicitly
prohibited by their head legislation (e.g. AustaaliCapital Territory (Self-Government) Act
1988 (Cth)), and others (Jervis Bay Territory aedesal external territories) are governed
directly by laws made by or authorised under Commeaith Acts. While the
Commonwealth has a more limited set of legislapigevers, s 109 of the Constitution
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provides that a valid Commonwealth law will oveerithose of the states to the extent of any
inconsistency (and, similarly, general federal tawerrides inconsistent laws of self-
governing territories).

These characteristics of the Australian legal syst&plain the structure of laws governing
OHS in Australia. There is no specific power unslél of the Constitution for the
Commonwealth Parliament to enact nationally uniftams on the topic of OHS. There are
some constitutional powers that would give wideutih not complete, federal coverage. The
option adopted is agreement between most jurisahistio enact broadly ‘harmonised’
legislation, which starts from the same text, wittisdictional variations that are intended to
be minor and not impact on broad policy mattershvitie exception of Victoria and Western
Australia, each state and territory, and the Commeatth for areas within its direct control,
have passed separate Acts and regulations bagskd arodel act. The Acts are, on the
whole, meant to be identical, and most are callethb same name — Work Health and
Safety Act. (In the Northern Territory, the legista is the Work Health and Safety (National
Uniform Legislation) Act 2011. See COAG Reform Coiii2013), which identifies current
disparities in OHS law ‘harmonisation.’)

The remainder of this chapter focuses on the piavisof the model Work Health and Safety
Act (SWA, 2011a), which is in force in seven of theenA&ustralian law-making
jurisdictions.

3.2 Fundamental definitions

OHS laws are limited to ‘work,” but what is work™HS legislation is designed to regulate
the activities of people involved in work or in prding things to enable work to be done, for
the protection of the health and safety of people way be affected by the work being
undertaken. While in some ways the laws extenditdip health and safety, there must still
be a direct connection with work. This is clearidicated:

by the title and objects of the legislation
in definitions of key terms such asrkplaceandworker
in the expressed scope of duties.

Despite the importance of the concepbrkis not defined in the legislation; the courts have
not yet considered its definition in this conté3éfinitions in other legislation (e.g. workers’
compensation or taxation) will be applicable om\thie context and operation of that
legislation. The courts may ultimately need to detee whether a particular activity is

‘work’ and whether the OHS legislation appliesdiring so, the courts will take into account
common usage and understanding of the t&anl¢w v Heli-Muster Pty Ltd1997]). Laws
promoting OHS must be construed to “give the fulkeef which the fair meaning of [their]
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language will allow R v Irvine[2009] citingBull v Attorney-General (NSW}913]; Waugh
v Kippen[1986]).”

Work is commonly understood to be “exertion diredie produce or accomplish something;
labour; toil” Barlow v Heli-Muster Pty Lt¢l1997]) that is usually undertaken in exchange for
monetary reward, and the payment of money will B&@ng indication that the activity is
work. However, payment is not a necessary comparfendrk where the term has a wider
meaning in the context of the relevant Adirfister for Immigration, Local Government and
Ethnic Affairs v Monter¢1991]; Braun v Minister for Immigration, Local Governmeantd
Ethnic Affairs[1991]). Because the application of WHS laws edgeto activities of

volunteers and contractors, definitions referrimg@mployment cannot be applied to ‘work’

for the purposes of the WHS laws, as that wouldt lihe intended scope of the laws.

In many cases an activity to gain a livelihoodeward will clearly constitute ‘work.” On the
other hand, activities of a purely domestic, rettogal or social nature will not be ‘work’ in
the ordinary sense of the term (Stewart-Cromptal.eP009, pp. 39-44Between the two
extremes there are cases where no particular fasctonclusive.

Safe Work Australia (2011b, p. 2) identified thddwing as indicators ofvork for the
purposes of the model WHS Act:

1. The activity involves physical or mental effort &yerson or the application of particular skills
for the benefit of another person or for themselifeself-employed), whether or not for profit or
payment;

2. Activities for which the person or other peoplelwildinarily be paid by someone is likely to be
considered to be work;

3. Activities that are part of an ongoing processrmijgrt may all be work if some of the activities
are for remuneration;

4. An activity may be more likely to be work where tmhis exercised over the person carrying
out the activity by another person; and

5. Formal, structured or complex arrangements may dre tikely to be considered to be work
than ad hoc or unorganised activities.

The activity may be work even though one or morthefcriteria are absent or minor.

See Sherriff (2011a) for a more detailed list dtecia.

A person conducting a business or undertaKirGBU) — the person or entity in whose
business or undertaking work is done — is idemtibg answering the question ‘whose
business or undertaking is this?" A PCBU can bendividual, company, partnership or
association (WHS Act, s 5). An individual may bB@BU if they own the business, but not
if they only have conduct of the business or urakeng as a worker or officer. (This is to
avoid a person being found to be a PCBU only bexthesy have day-to-day management or
effective control of a workplace or plant, etc.) hdividual can be a PCBU and a worker at
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the same time (s 7), but only a PCBU that is a @mgppartnership or association will have
officers.

The WHS Act (s 4) adopts the Corporations Act 2(0xh) definition of arofficer that

applies to corporations, partnerships and assoomtiOfficers include not only formal office
holders (such as directors, secretaries and amgabiiguidators), but also those who
effectively ‘call the shots’ by participating in @sions that affect the whole or a substantial
part of the business or undertaking, and thoselarsesinstructions or wishes the directors
are accustomed to act. An officer of the Crown puhblic authority that is a body corporate
is defined as a person who “makes, or participatesaking, decisions that affect the whole,
or a substantial part, of the business or undertp&f” the Crown (WHS ACT, s 247) or
public authority (s 252).

Excluded from the definition of an officer are @kt members of a local authority and state

and Commonwealth ministers (s 4, s 247). A voluntegy be an officer, but cannot be liable
for a failure to comply with a health and safetyyd{other than a duty of a worker or other at
the workplace under ss 28-29) (s 34).

Officers have a significant role in enabling theBRCto eliminate or minimise risks from the
conduct of the business or undertaking. They adeglglhave a duty to exercise due
diligence (see section 3.6.1) to ensure complitwyahe PCBU (s 27).

Workersare individuals who carry out work for a PCBU. Th&S Act (s 7) provides an
extended definition ofvorker.

(1) A person is avorkerif the person carries out work in any capacitydgrerson conducting a
business or undertaking, including work as:
(a) an employee; or
(b) a contractor or subcontractor; or
(c) an employee of a contractor or subcontractor; o
(d) an employee of a labour hire company who has lassigned to work in the person's
business or undertaking; or
(e) an outworker; or
(f) an apprentice or trainee; or
(g) a student gaining work experience; or
(h) a volunteer; or
(i) a person of a prescribed class. ...
(3) The person conducting the business or undegakialso avorkerif the person is an
individual who carries out work in that businessiadertaking.
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Workers may affect the health or safety of themselw others by their acts or omissions and
accordingly have a duty to take reasonable carthanselves and others while at work (s
28).

| w
Also, people other than a PCBU, officers or worlara workplace may affect the health or
safety of themselves or others from their actsnoissions while at the workplace.
Accordingly, thesether personfiave a duty to take reasonable care for themsahes
others while they are at the workplace (s 29). Wttie meaning of the worthershas been

a topic of debate, the most likely interpretatisithat it is intended to extend the duty of the
PCBU to impose an obligation to see to the safegngone who is not a ‘worker’ mentioned
in s 19(1), but whose health and safety may baprisk by the conduct of the relevant
business or undertaking.

3.3 Duty of care in the WHS Act

#
The phrase ‘duty of care’ has become one commasdd in OHS law. It is useful to put it in
context before examining how it appears underefeslation. Deriving from civil law, duty
of careis a legal duty to take care for the safety ofta@operson. Its importance stems from
the landmark decision of the UK House of Lord®wnoghue v Stevens¢i932]: Lord
Atkin used the phrase ‘duty of care’ to describedbligation he saw arising from a number
of previous cases to “take reasonable care to aaglor omissions which you can
reasonably foresee would be likely to injure yoerghbour” (p. 580). In due course, the
concept became the first of three major elemeraishtad to be established by a plaintiff to
make out a civil action in the tort of negligent®e(other two being ‘breach of duty’ and
‘causation’).

When criminal obligations were imposed on thoseharge of workplaces to look out for the
safety of other workplace participants, it was ratto transfer this phrase used for many
years in civil litigation to the criminal statutda.many cases a breach of the civil duty of
care also would be seen as a criminal offence uth@e®HS laws (although, as noted
previously, the civil implications and the crimirafence would be dealt with in different
courts and in separate triafs).

In Part 2 of the model WHS Act, Division 2 and sak8 titled “Primary duty of care,” and
Division 3 takes up “Further duties.” Whereas tH® bligation is a foundational duty that
will usually apply to all workplace situations, tlater duties supplement that obligation by

4 Another reason for the duties in the civil andrinial areas to be connected is that the law of kability — tort law —
contains a civil action called “breach of statutdoty” under which in some situations (e.g. workglanjuries) the breach
of a criminal provision also will give rise to ciViability based on that breach alone. For a detadliscussion of that action,
see Sappideen and Vines (2011, ch. 18).
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reference tgersons conducting a business or undertakimgdiffering circumstances,

whether managing workplaces (s 20) or fixturesinfys and plant (s 21), or performing other
roles relating to the design, manufacture, impmmatsupply or construction of plant,
substances or structures (ss 22-26). Space preciudetailed discussion of the various
additional duties in Division 3. This section foeaon the main obligations imposed under s
19 as the primary duty of care. Qualifiers to théydincluding the concept aéasonably
practicablg and the determination of duties are addressedations 3.4 and 3.5,
respectively (see also SWA, 2011b). Section 3.8idens obligations of officers and the
concept ofdue diligenceand enforcement mechanisms are outlined in se8tit.

$% & '()
Under s 19Rrimary duty of cargof the WHS Act:

(1) A person conducting a business or undertakingt ensure, so far as is reasonably practicable,
the health and safety of:
(a) workers engaged, or caused to be engaged Ipetken; and
(b)  workers whose activities in carrying out work @nfluenced or directed by the person,
while the workers are at work in the business ateutaking.

This is a fairly wide provision. It is intended iremove much of the debate that took place
under previous OHS laws about whether a worken ig@ployee’ or an ‘independent
contractor,’ to focus on the fact that an undertglaf some sort is being conducted that will
create certain risks, and to impose obligationthose in charge of the undertaking to think
ahead and endeavour to remove risks as far asvadaggracticable. Just as the duty is
imposed on a wide range of PCBUs (see section2 &rftl 3.5), it is broadly drafted to
impose an obligation in relation to a wide rangénafrkers’ (see section 3.2.4).

In determining whether or not an offence has besnngitted against s 19, a court will
usually carefully consider each separate ‘elemgihitie offence by conducting a
grammatical analysis of the clause. The followimgm example of how this might be done.
(This technique of highlighting key concepts carapplied to all provisions of the Act.)

A person conducting a business or undertakinghnustensure so far as is

reasonably practicable the health and safety of:

(a) workers engaged, or caused to be engagbyg the person, and

(b) workers whose activities in carrying out work anfluenced or directed by the
person,

while the workers are atork in the business or undertaking

The elements of an alleged offence committed bthA faccused’) are:
1. IsAaPCBU?
2. Has someone's health and safety not besared?
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3. Was the person whose health and safety wassated (say, W) aworker”?

4. Was W either aWlorker engaged or caused to be engagéar a "worker whose
activities...areinfluenced or directed by the person"? W does agtlio fall into
both categories for an offence to have been cormdi{iVhere A has a duty to
ensure XandY, if either X or Y are not ensured, there is éufa of duty.)

5. Was W "at work in the business or undertakirg'tiie PCBU) when the failure to
ensure occurred?

6. Even if all of the above are true, the prosecuéilso must prove that it was
‘reasonably practicable’ to have ensured safetgtler words, the prosecutor
must show that something else could have been tthahéalls within the terms of
‘reasonably practicable’ as defined in s 18. (Timstation on the duty is discussed
in section 3.4.)

If all of the elements of the offence can be esthbd (to the standard of ‘beyond
reasonable doubt’), then A will be found guiltyasf offence. The level of penalty
involved will be determined by examining which bétfactors set out in Part 2,
Division 5 (ss 31-33) of the WHS Act are relevamtywhether one of the exceptions
in s 34 applies.

Section 19(2) of the WHS Act extends the aboveedutiwed to workers to an obligation to
others:

A person conducting a business or undertaking enstre, so far as is reasonably practicable,
that the health and safety of other persons ipuabat risk from work carried out as part of the
conduct of the business or undertaking.

3.4 Quialifiers to the duty of care

OHS legislation reflects an understanding thatdlase practical limits to the ability of a
person to eliminate the various risks associated what they do, and that there is a need to
effectively use available resources to achievenggdtminimisation of these risks. The duties
of care are accordingly qualified (or limited) ieveral ways.

OHS laws provide that a duty holder must comphhwitities to the extent to which they
have control over relevant matters. While thisqgressed as the extent to which a duty
holder must go, it also sets a limit — that isythee not required to take steps in relation to
matters over which they do not have control (seeekample, WHS Act, s 16(3)b). Whether
a duty holder can control or influence a partictitaing or the actions of another person, or
whether there are limits on their ability to cohwo influence, may be relevant to what they
cando or mayreasonablybe expected to do. The WHS Act makes it clearaldhity holder
cannot avoid responsibility by contracting contiosomeone else and thereby attempting to
contract out of their obligations (SWA, 2011c). Haxer, in fulfilling their responsibility it
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may be reasonable in some cases to rely on thetesepef specialist contractors (see, for
exampleReilly v Devcon Australia Pty L{@008]).

While duty holders are not necessarily requiredaiwy out all the duty of care actions
themselves, they are requiredetasureparticular outcomeso far as is reasonably
practicable (e.g. through another party). Note $hhf of the Act spells out that a duty to
“ensure health and safety” requires eliminatiomigks so far as is reasonably practicable,
and if they are unable to be so eliminated, miratnos of risks so far as is reasonably
practicable. Under s 3(2), the highest level otgrtion reasonably practicable should be
provided.

The duties of care are all qualified by whataasonabldor the duty holder in the particular
circumstances, with:

the duties of a PCBU requiring whatreasonablypracticable(e.g. ss 19(1), 25(2)).
the duties of a worker or other person at a wodelaquiringeasonablecare (ss
28-29)

the duty of an officer to exercise due diligenchjch includes taking certain
reasonablesteps(s 27(5)).

What is reasonably practicable must be identiffecelation to the particular circumstances
existing at the particular time. This must be dbpeassessing all relevant matters to
determine what is reasonably able to be done. kéattat must be weighed up include:

(a) the likelihood of the hazard or the risk comeg occurring; and
(b) the degree of harm that might result from taeand or the risk; and
(c) what the person concerned knows, or ought redsy to know, about:
(i) the hazard or the risk; and
(ii) ways of eliminating or minimising the risk; dn
(d) the availability and suitability of ways to mlinate or minimise the risk; and
(e) after assessing the extent of the risk an@wadable ways of eliminating or minimising theksis
the cost associated with available ways of elinirgabr minimising the risk, including whether the
cost is grossly disproportionate to the risk (WH&,A 18; see also OHS Act 2004 (Vic), s 20).

What is reasonably able to be done has two elementsatcanbe done and whether it is
reasonableo do less (and if so, what) than that which adhieve the highest level of
protection that is possible. Elements (a), (b) @)dbove relate to the question of
reasonableness, while elements (c) and (d) redatdat can be done. Also, control is a
factor relevant to determining what can be donéleyduty holder. Consideration of cost is
not limited to circumstances where the cost of@dhg further minimisation of risk is
grossly disproportionate to the risk. It also mayrélevant to deciding between risk controls
or combinations of controls that will achieve amieglent level of risk minimisation. For a
detailed explanation of the concept of reasonaldgtrable and the process for determining
what is reasonably practicable in the circumstarses Safe Work Australia (2013).
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Officers may not have all the specific factualegrtnical knowledge or information relevant
to the due diligence requirements placed on them $sction 3.6.1). The requirement in s
27(5) that officers take reasonable steps acknaetethat they will need to rely on the
advice and expertise of others in carrying outrtr@e. That reliance must be soundly based
and reasonable in the circumstances. (For a caasiole of reasonable steps and reasonable
reliance on advice from others in the context digaltions of an officer under the
Corporations Act 2001 (Cth), s@aistralian Securities and Investments Commission v
Healey[2011]).

"+ +
The standard of care to be observed by a workethar person at a workplace (ss 28-29)
will be that which is reasonably expected of a peris their position, considering:
Their role and associated expectations
Their ability to control relevant matters
Knowledge they have or ought reasonably to have
Their skill and ability.

3.5 Determination of duties
OHS laws aim to provide for the protection of tleakh and safety of all who are involved in
or may be affected by work being done. The lawsyajgpall elements relevant to the
provision of work, including:
How (systems of work)
Where (the workplace, defined in WHS Act, s 8)
With what (plant and substances, defined in s 4)
By whom (including capability and competence thiougstruction, training and
supervision).

Those who are responsible for or provide any aseredements will have the ability to affect
the health or safety of others when doing so. Tdreyaccordingly held accountable by the
law for proactively ensuring, so far as is reastynplacticable, that their activities protect
and do not put at risk the health or safety of &i@here those activities are carried out as
part of the conduct of a business or undertaki@ghsistent with this ‘cause and effect’
approach, the duties are placed on the three lay&$1S influencers — the PCBU, officers,
and workers and others (defined in section 3.2).

Each duty holder associated with work may affeetitheor safety both directly and through
the influence they have over others associatedwaitik. This includes those requiring or
performing work and, in relation to plant or sulpsies or structures, those ‘along the chain’
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(e.g. design through manufacture or constructi@hsampply) and ‘through the life cycle’

(e.g. commissioning, use, maintenance and demuojit©@onsequently, while each duty

holder has a duty, others may have a duty at tme ¢$ene over the same matter (s 16).
Where there is more than one duty holder in refattioa matter, they must consult so far as is
reasonably practicable (s 46).

Those who may be affected by the carrying out efwlork are those who are doing it (the
workers), others in the vicinity at the time (otherkers of the PCBU, other PCBUs at the
workplace and visitors at the workplace) and theke may be affected by the outcome of
the work (e.g. those using structures, customees] users, entrants to property). Each of
these classes of people is protected by the dottiegsre placed on a PCBU, workers and
others at the workplace.

As outlined in section 3.3.2, the WHS Act placgsimary duty of care on a PCBU in

relation to workers engaged or caused to be endgagdte PCBU, or whose activities in
carrying out work are directed or influenced by B@BU (s 19). The primary duty extends

in relation to others who may be affected by waakried out as part of the conduct of the
business or undertaking. The primary duty inclwBesous matters that collectively comprise
the elements relevant to the provision of work datbove. The primary duty requires, for
example, that a PCBU ensures the provision andterance of safe plant (s 19(1) and (3)b)
and that its activity does not put at risk the tieal safety of those using it (ss 19(2), 19(3)b).

Also, the WHS Act places specific duties on PCBWewarry out specified activities of:

Management or control of a workplace (s 20) antlfes, fittings or plant at a
workplace (s 21)

Design (s 22), manufacture (s 23), importation4sdt supply (s 25) of plant,
substances or structures

Installation, construction or commissioning of glanstructures (s 26).

These duties are aimed at ensuring that the wark&pland things used at work are safe and
without risks to health.

Although not described as ‘health and safety dutiekluties of care,” the WHS Act places
other duties on PCBUs that support the duties i aad their enforcement. These are the
duties to consult workers (s 47) and other dutgléd (s 463,to notify the regulator of
defined incidents (s 38) and to preserve incideas s 39).

Each of the duties placed by the WHS Act on PCBUsipported by more specific and
detailed procedural requirements in regulationgsgrequirements also follow the ‘cause

5 WHS Act s 46 requires each duty holder to consolbperate and coordinate activities with all otpersons who have a
duty in relation to the same matter.
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and effect’ rationale of the duties of care, bgiared on those who control the relevant
matters or activities and for the protection ofshavho may be affected by those matters.

3.6 Good governance in OHS — compliance by an offic

This chapter has established that a PCBU has chftiesre and associated procedural
obligations under the WHS Act. These duties esalintielate to providing workers with the
work environment, tools, facilities and process®sifork to be carried out safely. The
leaders of an organisation are critical to a gaddty culture, accountability throughout the
organisation, and the provision of financial, plegséiand human resources necessary for
health and safety. They establish the conditiomeseary for a safe working environment. In
short, a PCBU must rely on those who govern @niablecompliance by the PCBU. It is for
this reason that the WHS Act includes a positiviy @ officers to exercise due diligence to
ensure compliance by the organisation of which #reyan officer (s 27).

3.6.1 Due diligence
Under s 27(5)due diligencanvolves taking reasonable steps to:

(a) acquire and keep up-to-date knowledge of weddth and safety matters; and

(b) gain an understanding of the nature of the atpmrs of the business or undertaking of the
person conducting the business or undertaking endrglly of the hazards and risks associated
with those operations; and

(c) ensure that the person conducting the busimesgsdertaking has available for use, and uses,
appropriate resources and processes to eliminaténdmise risks to health and safety from
work carried out as part of the conduct of the bess or undertaking; and

(d) ensure that the person conducting the busimessdertaking has appropriate processes for
receiving and considering information regardingdeats, hazards and risks and responding in
a timely way to that information; and

(e) ensure that the person conducting the busorassdertaking has, and implements, processes
for complying with any duty or obligation of thergen conducting the business or undertaking
under this Act; and

(f) verify the provision and use of the resourced processes referred to in paragraphs (c) to (e).

Each of the steps, or elements, for due diligeiscdirected to the steps needed to effectively
govern in OHS, while also supporting and drivingoad safety culture. See Sherriff (2011b)
for a discussion of the relationships between edeiment of due diligence and culture and
leadership, and Tooma (2012).

Reliance on advice and information provided by tthneay represent reasonable steps, but
that reliance must be reasonable. Such relianddeaileasonable if:

The officer can be satisfied of the competencénefgerson on whom they rely
The officer can be satisfied that the person onmkizey rely is properly informed,
having available to them information necessarynabée them to properly advise, and
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The officer reads/considers the information or ae\and does not simply rely on the
conclusions or recommendations. (Pesstralian Securities and Investments
Commission v Healg011]).

Officers require access to information and advicertable them to understand OHS laws and
good practice, the hazards and risks generallycagsd with the operations of the PCBU,
what resources and processes must be in placergl@nce and risk minimisation, and to
verify compliance. Good governance principles maarsuch as corporations law compliance,
financial management, consumer protection and enwient protection are applicable to
OHS. Officers should ensure that the governancetstre, reporting processes and report
contents provide for timely quality information aadvice on each of the elements of due
diligence. For further information relevant to thaty of an officer, see SWA (2011d).

3.7 Enforcement

Compliance with each jurisdiction’s OHS laws is ntored and enforced by that
jurisdiction’s OHS regulatdt The principal enforcement mechanism of OHS reguiaare
inspections undertaken by specially trained inspsctGenerally, inspections are either
targeted or responsiv&argeted inspectionf@cus on industries, occupations, hazards and/or
demographics identified by the regulators as plttiar strategic planning. Generally,
targeted areas are either high risk (measuredfbyerece to either the volume of claims or
the claims incidence) or represent a vulnerabléseof the community (e.g. young workers,
migrants).Responsive inspectioteke place as a result of incident notificatioresds by
PCBUSs! or complaints or requests received from unionskess or members of the public.

The aim of inspections is to assess the exterbmfptiance by duty holders with OHS laws
and, where non-compliance is identified, to secmrmpliance. To fulfil this role, inspectors
are given powers to:

Enter and search workplaces (without notice)

Require any person at the workplace to answer qunsst

Require the production of documents

Inspect, examine and seize anything at the worleplac

Secure, preserve and prevent the disturbance oflgplace (WHS Act, Part 9 and ss
198-210;see also Sherriff & Tooma (2010, pp. 100-103); 3tdme & Tooma (2012,
pp. 214-224.)

6 Cth — Comcare (www.comcare.gov.au); NSW — WorkCovevWWNwww.workcover.nsw.gov.au); Qld — Workplace Hieal
and Safety Queensland (http://www.deir.qld.gov.aukplace/); SA — SafeWork SA (www.safework.sa.gay,.das —
WorkSafe Tasmania (www.worksafe.tas.gov.au); Viietorian WorkCover Authority (www.vwa.vic.gov.au)WA —
WorkSafe (www.commerce.wa.gov.au/worksafe); ACT erkBafe ACT (www.worksafe.act.gov.au); NT — NT W8&fe
(www.worksafe.nt.gov.au).

7 Pursuant to Part 3ncident notification of the WHS Act, PCBUs immediately must notify tlegulator of any deaths,
serious injuries or ilinesses, or dangerous ind&lehwhich they become aware arising out of thedoet of the business or
undertaking.
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The powers of inspectors are subject to legal gsadmal privilege. Information and
documents created for the dominant purpose of mbgaor providing legal advice, or in
contemplation of legal proceedings, do not haveetprovided to an inspector (WHS Act, s
269). The same does not hold true, however, foptivlege against self-incrimination. The
model WHS Act does not excuse a person from ansgeariquestion or providing a
document or information on the grounds that thevensdocument or information may
incriminate the person or expose them to a pendtyever, the answer, document or
information provided by the person is not admissds evidence against that person in civil
or criminal proceedings (other than proceedinggfang false or misleading information) (s
172)8

Where an inspection reveals evidence of a conttarenf the OHS laws, the inspector has
three broad options:

1. Encourage or assist compliance through the pravisfanformation, guidance and
advice.
In support of this, all OHS regulators have adophedramework for a Common
Approach to Inspection WoKHWSA, 2011). Consistent with regulators’ overanch
strategy of improving OHS through an effective mbencouragement, support and
deterrencé,the framework emphasises that inspections aretabore than securing
compliance — they extend to building duty holdeegpability and willingness to
comply with the law and to assisting workplace igarto effectively manage OHS
issues (see Bluff & Gunningham, 2012; Windholz,201

2. Direct compliance by issuing an improvement or gyition notice.
An improvement notice requires a person to remechyrdéravention of the OHS laws
by the date specified in the notice. An inspector iIssue an improvement notice
when he/she reasonably believes a person is cemiraythe WHS Act, or has
contravened the Act in circumstances that makkatyl that the contravention will
continue or be repeated (s 194here an inspector reasonably believes the
contravention involves a serious risk to the healthafety of a person, he/she can
issue a notice prohibiting the person on whom thteca is served from engaging in
the activities giving rise to the risk until thespector is satisfied that the risk to health
and safety has been remedied (s 195). If a pesslstd take reasonable steps to
comply with a prohibition notice, the regulator ntaie any remedial action

8 Note that s 172 of the model WHS Act has not hmesistently adopted in all jurisdictions. For exdenthe privilege has
been retained in SA.

9 This strategy, sometimes referred to as “constrei@ompliance,” is most explicitly detailed in W&afe Victoria’'s
compliance and enforcement policy (WorkSafe Vietp#005).
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considered reasonable to make the workplace saderegover the costs of doing so
from the person to whom the prohibition notice wessied (WHS Act, ss 211-213).

3. Escalate the matter with a view to sanctioning nompliance.
This usually involves a more comprehensive, lengthy intrusive investigation.
Depending on the investigation’s outcome, the ratgulcan either take enforcement
action — for example, by issuing an improvememrohibition notice, applying to the
court for an injunction (ss 214-215) or acceptingeaforceable undertaking from
persons concerned with the contravention (ss 22)-22r initiate a prosecution for
breach of the WHS laws (s 238)Prosecutions are criminal proceedings in resplect o
which the state bears the onus of proving all etemef the offence beyond a
reasonable douBt.Upon conviction, the court has a wide range ofesezing options
available, including adverse publicity orders (§g3estoration orders (s 237), orders
requiring the offender to undertake a specified WiHBrovement project (s 2383,
injunctions (s 240), training orders (s 241), fioiahpenalties and, for individuals,
imprisonment for the most serious breaches of thg of care (ss 30-33). Indeed, the
maximum penalties under the model WHS Act nearlybdi® the highest fines
previously available. The maximum penalty for apowation is $3 million, and for an
individual $600,000 and/or 5 years’ imprisonmelmprisonment also may be
imposed for assaulting an inspector (s 190). Fdhéwn discussion of the sanctions
that can be applied to breaches of the OHS lavesSkerriff and Tooma (2010, pp.
106-112) and Johnstone and Tooma (2012, pp. 22}1-244

The three options, and the enforcement tools adailaithin each, are summarised in Figure
1.

10 Union prosecutions previously authorised undemNB&/ and ACT Acts are not permitted under the mydiS Act.
However, NSW has deviated from the model WHS Act pirovides for a limited union right to prosecuéark Health and
Safety Act 2011 (NSW), s 230). These provisionsnateas broad as existed under previous NSW langspaay ultimately
prove illusory given the procedural hurdles thastrhe overcome before a union can commence a jtieec Under the
NSW Act, unions can only commence a prosecutionefss serious offences, and only when the regutefases to take the
advice of the Director of Public Prosecutions tm@mproceedings.

11 The model WHS Act does not adopt the reverse ofipsoof provisions that previously existed in NSWW Queensland
that required the duty holder to prove a lack asmnable practicability once the prosecution hageu the other elements
of the offence.

12 The court also can adjourn proceedings withoutnding a conviction on condition that the offendires a court-ordered
WHS undertaking to comply with specified conditiqe239).
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Directing Compliance
Improvement notices,
Prohibition notices

Encouraging and Assisting Compliance

Information, Guidance, Education & Advice

Figure 1: WHS compliance pyramid (SWA, 2011€¥

Based on thé&lational Compliance and Enforcement Pol{i&WA, 2011e) developed
cooperatively by all OHS regulators, each jurisditthas a policy that guides its choice of
options and enforcement tools. These policies adojsk-based and responsive compliance
and enforcement strategy underpinned by the pilexipf consistency, constructiveness,
transparency, accountability and proportionaliyrdaant to the policies, inspectors and
regulators seek to match the most appropriate esfioent tool with the seriousness of the
contravention, the culpability of the offending gimolder, and the level of risk and harm.

Importantly, many enforcement decisions made bygpector or OHS regulator are subject
to review, either internally by an internal reviaveg externally by the relevant jurisdiction’s
designated external review body. For example, al@Bwvorker whose interests are
affected by a decision, or an HSR representingwioaker, can apply for review of a decision
to issue (or not to issue) an improvement or pritibibnotice, and of the terms of any notice
issued. (For a list of reviewable decisions andaesons eligible to apply to have a decision
reviewed, see the jurisdictional note for s 23&m Appendix of the WHS Act.) For serious
offences under the Act, application can be madeate certain decisions not to prosecute
reviewed by the Director of Public Prosecution23%).

13 Note that the pyramid is not comprehensive; f@maple, missing is the ability in some jurisdictidosinspectors to issue
infringement notices or on-the-spot fines.
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The enforcement powers of regulators and inspegimss a number of issues for OHS
professionals. Firstly, OHS professionals needetadgnisant of their own liability. As noted
above, a PCBU must ensure, so far as is reasopediticable, that the health and safety of
persons is not put at risk from work carried oupas of the conduct of the business or
undertaking. This can include OHS professionalstardnformation, guidance and advice
they provide to their client¥.

Secondly, OHS professionals can be called uponswer questions relating to their
knowledge of the circumstances of any contraverticthe OHS laws by their clients, and to
any information, guidance and advice they may lpaegided to their clients that is relevant
to the duties alleged to have been breached.

Thirdly, OHS professionals whose clients are tHgext of enforcement action must be
cognisant of the delicate balance that needs &irbek between cooperating with the
regulator and its inspectors (and thus maximidiegprospects of any contravention being
addressed through assistance, and minimisingskefisanctions) and protecting their
client’s legal rights. This chapter’'s examinatidrttee principles of OHS laws generally, and
of how they are enforced in particular, is introghug at best. Clients the subject of
enforcement action should be advised to seek mioiesl legal advice.

4 Implications for OHS practice

It is appropriate to explore the issue of OHS E@si@nals being suitably qualified to provide
advice to PCBUs and/or officers. Being suitablyldiea within the context of interpreting
legal requirements affecting an organisation caddimed as the OHS professional having
relevant “knowledge, skills and experience to pdevadvice” (WorkSafe Victoria, 2008). All
OHS advice has legal implications, particularlyerms of a PCBU achieving compliance
with the duty of care. This chapter has outlinezllthsic principles at the foundation of
current Australian OHS laws. While OHS professierai not require legal qualifications,
they have to invest the time and effort to undetide current state of knowledge of those
principles. This may involve formal education, attance at relevant seminars and/or
discussions with legal professionals.

The OHS professional employed within an organisatieeds to be fully knowledgeable of
the hazards and associated risks occurring wittidahdrganisation. Relevant industry
experience will provide understanding of what @s@nably practicable to control those

risks. Apart from an understanding of the legisiatithe OHS professional needs knowledge
of advisory materials such as codes of practiesmdstrds, guidance notes from regulators,
etc., that contribute to an understanding of whaéasonably practicable. However, materials

14 The national review panel on whose recommendatlemsnodel WHS Act is largely based, recommendat@HS
professionals and others providing OHS services @aeparate duty of care (Stewart-Crompton et@82Rec. 37). This
recommendation was not accepted by the WorkplacatiBes Ministers’ Council which considered it unresary as such
providers are covered by the primary duty applym&CBUs (WRMC, 2009).
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such as codes of practice are often topic-speaife; as such, may not cover all context-
related risks in any particular situation. The Opt8fessional has to ensure that all hazards
have been identified and associated risks appiepyieontrolled.

The OHS professional needs to communicate apptepyrito all relevant stakeholders to
achieve the most acceptable OHS outcome commeaswithtthe relevant legislation and
the OHS maturity and capability of the organisation

Critically, the OHS professional must recogniseliimits of their competence in the
provision of advice and identify when more detaielice from an appropriate legal
professional is required, particularly when a sgsimcident has occurred.

5 Summary

As a companion t®OHS Body of Knowledgshapter 8 -Socio-political Context: OHS Law
and Regulation in Australia this chapter examined the historical developroé@HS law,
and the key principles and concepts underlyingetur©HS law in Australia.

The chapter identified the codification of commaw Iduties of care into statutory OHS law.
It discussed the scope of ‘work,” and the concépluby of care was given extensive
treatment in terms of the duty owed to workers atfers. The duty may be owed by a range
of duty holders and is qualified by the extent tuak the duty holder has control over
relevant matters. These qualifications are based what is reasonable for the duty holders.
For a PCBU, the qualification is what is ‘reasowygiracticable’, which has been defined.

‘Reasonably practicable’ is consistent with googtegnance by the officers of an
organisation. Under the WHS Act, officers have presiduties to exercise due diligence on
WHS matters, which should ensure compliance withSAiggislation.

The chapter concluded by examining implications@&tS practice. Officers may not have
sufficient technical knowledge covering OHS law aeduired improvement actions and, so
may require competent advice from OHS professioaadsothers on these matters. However,
OHS professionals can be liable for the advice freyide, and can be questioned about
their knowledge of potential contraventions of Old®s. To be competent in their duty, it is
critical that OHS professionals understand thegnples underlying OHS law and are able to
identify circumstances when expert legal advicedsde be obtained.
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